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Report Title and number 

Private Plan Change - Nelson Junction (R27617) 

Documents released 

Decision CL2023/105, report Private Plan Change - Nelson Junction (R27617) 
and attachment (539570224-14293) 

Decision 

Resolved  

That the Council 

1. Receives the report Private Plan Change - Nelson Junction (R27617)
and its attachment (539570224-14293); and

2. Adopts the Request for the Private Plan Change for Nelson Junction
as Plan Change 31; and

3. Agrees independent accredited commissioners will be appointed to
consider Plan Change 31 and to make recommendations to the
Council, noting the same Panel will also be engaged to make
recommendations to the Council in relation to Plan Change 29,
following separate appointment by the Council; and

4. Agrees that the decision-making options are set out in clause 25 of
the First Schedule of the Resource Management Act (RMA) and that
this clause 25 decision is a process decision in Council's capacity as
regulator; and

5. Agrees that the decision, the Report R27617 and its attachment
(539570224-14293) remain confidential until the Plan Change 31
has been publicly notified under the Resource Management Act
(RMA).
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Council 

4 May 2023

REPORT R27617 

Private Plan Change - Nelson Junction 

1. Purpose of Report

1.1 To seek a resolution from the Council as to how to proceed with the
private plan change (PPC) request received from GP Investments

Limited, given the four options available under the Resource
Management Act 1991 (RMA).

1.2 To summarise the content of the PPC request for the Council.

2. Summary

2.1 GP Investments Limited is developing land at The Junction, Annesbrook,

for large format bulk retail. The land is subject to specific development
controls in the Nelson Resource Management Plan (NRMP).

Supermarkets are specifically discouraged and are currently a “non-
complying” activity. The Private Plan Change (PPC) seeks to provide for
supermarket activities as a controlled activity comparable to other similar

retail activities for this location.

2.2 The originating provisions were inserted into a 2006 Plan Change process

by way of submission by a supermarket company which sought to
prevent such development in this location because of alleged impacts on
an existing operation in Stoke. This was before the Resource

Management Act (RMA) was amended to preclude trade competition from
being a consideration in RMA decisions.

2.3 There are four options under the RMA available to the Council on how to
deal with the request:

2.3.1 To adopt the PPC request as a Council plan change. 

2.3.2 To accept the PPC request to continue as a private plan change 
pursued by a private party (NAL). 

2.3.3 To reject the PPC request. 

2.3.4 To convert the PPC request into a resource consent 
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2.4 Of these four options, it is recommended the Council adopts the PPC 

request for the reasons which are addressed in detail later in this report. 
It is proposed that the PPC be processed at the same time as the 

Housing Plan Change (Plan Change 29) which is due for notification in 
July and therefore benefit from process efficiencies.  

2.5 Receiving the PPC and allowing it to be processed removes an 

anticompetitive provision from the NRMP which, if inserted now, would 
be unlawful. Adopting the PPC request does not pre-empt the final 

outcome of the PPC through the formal Schedule 1 RMA process and the 
decision of the Hearings Panel, whose recommendation will come back to 
Council for a decision.  The applicant has requested that the PPC request 

be adopted and not accepted. 

3. Recommendation

That the Council 

1. Receives the report Private Plan Change - Nelson

Junction (R27617) and its attachment (539570224-
14293); and

2. Adopts the Request for the Private Plan Change for

Nelson Junction as Plan Change 31; and

3. Agrees independent accredited commissioners will be

appointed to consider Plan Change 31 and to make
recommendations to the Council, noting the same Panel
will also be engaged to make recommendations to the

Council in relation to Plan Change 29, following
separate appointment by the Council; and

4. Agrees that the decision-making options are set out in
clause 25 of the First Schedule of the Resource

Management Act (RMA) and that this clause 25 decision
is a process decision in Council's capacity as regulator;
and

5. Agrees that the decision, the Report R27617 and its
attachment (539570224-14293) remain confidential

until the Plan Change 31 has been publicly notified
under the Resource Management Act (RMA).

4. Exclusion of the Public

4.1 This report has been placed in the confidential part of the agenda in
accordance with section 48(1)(a) and section 7 of the Local Government

Official Information and Meetings Act 1987. The reason for withholding
information in this report under this Act is to:
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• Section 48(1)(d) That the exclusion of the public from the whole or 

the relevant part of the proceedings of the meeting is necessary to 
enable the local authority to deliberate in private on its decision or 

recommendation in any proceedings to which this paragraph applies. 
 
Section 48(2)  

 
Paragraph (d) of subsection (1) applies to - 

 
(a) Any proceedings before a local authority where -  
 

(i) A right of appeal lies to any Court or tribunal against the final 
decision of  the local authority in those proceedings; or …, and 

• Section 7(2)(i) To enable the local authority to carry on, without 

prejudice or disadvantage, negotiations … 

5.  Background 

Private Plan Change Requests 

5.1 The process for a private plan change (PPC) is set out in Schedule 1 of 

the RMA. Any person may request a change to a district plan (or regional 
plan) and the Council must consider how that request will be dealt with, 
once it is satisfied it has all the information it needs. 

5.2 A PPC follows the same statutory process as a Council-initiated plan 
change, with one important additional step. Clause 25 of Schedule 1 of 

the RMA requires the Council at the start of the process to either: 

5.2.1 Adopt the request (or part of it) as if it were a plan change made 
by the Council itself. 

5.2.2 Accept the request (in whole or part) which enables it to proceed 
as a PPC through the normal submission and decision process. 

5.2.3 Reject the request (in whole or part) on the grounds set out in 
clause 25(4)(a)-(e) of Schedule 1 of the RMA (and only on those 

grounds). 

5.2.4 Decide to deal with the request (convert) as if it were an 
application for resource consent. 

5.3 In terms of the rejection option, this is constrained by the RMA and 
decision by the Council to reject a private plan change is only available 

where one of five specific grounds in Clause 25(4) of Schedule 1 of the 
RMA are met:   

5.3.1 the request or part of the request is frivolous or vexatious; or 

5.3.2 within the last two years, the substance of the request or part of 
the request has been considered and given effect to, or rejected 
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by, the local authority or the Environment Court; or has been 

given effect to by regulations made under section 360A; or 

5.3.3 the request or part of the request is not in accordance with sound 

resource management practice; or 

5.3.4 the request or part of the request would make the policy 
statement or plan inconsistent with Part 5; or 

5.3.5 in the case of a proposed change to a policy statement or plan, 
the policy statement or plan has been operative for less than two 

years. 

5.4 If there are no grounds for rejection then the Council must decide to 
adopt it, accept it or convert it to a resource consent application.  Staff 

consider there are no grounds under the RMA to reject the request. In 
fact, rejection would perpetuate an anticompetitive plan provision which 

has been unlawful since 2009. 

5.5 The Council's decision under Clause 25 is made in advance of public 

notification of the PPC, and therefore does not have the benefit of public 
submissions, evidence, and a full analysis from reporting staff. It is 
accordingly described by the High Court as a 'coarse filter' of the PPC - in 

effect, a screening exercise. It is not the Council’s full merits decision 
based on all relevant submissions and information. That comes later, 

after a full RMA process and opportunity for public involvement. 

At this stage, the Council's decision is only whether the PPC should be 
able to continue being processed as a plan change and if so, whether it is 

treated as a Council initiated plan change (the adopt option) or whether 
it continues as a PPC request (the accept option).  

Private Plan Change Proposal 

5.6 The requested PPC, including a s32 evaluation report, is attached to this 
report as Attachment 1. The change to the NRMP is to Schedule N and 

involves deleting the definition of “supermarket” and clause N3.3 which 
excludes supermarkets from being considered a controlled activity on the 

affected land along with retail and trade related activities (refer to 
Annexure B in Attachment 1). 

5.7 The restrictions on supermarkets were originally included in the NRMP 

following submission from a supermarket operator when the land at The 
Junction, where the Mitre 10 store is currently located, was rezoned by 

way of a private plan change in 2006. In 2009, the RMA was amended to 
specifically prevent trade competition from being a reason for making an 
RMA decision. The PPC seeks to rectify this anomaly. 

5.8 While it will allow for an application to be made for a supermarket, this 
would not be inconsistent with the 2022 findings of the Commerce 

Commission which reported that competition is not working well for 
consumers in the retail grocery sector.  It recommended a suite of 
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changes to increase competition and included suggestions to change 

“planning laws to free up sites”.  

Section 32 Evaluation 

5.9 Clause 25(1A) requires that the local authority must have particular 
regard to the evaluation report prepared for the PPC in accordance with 
clause 22(1) when determining whether to adopt, accept, reject or 

convert the request. 

5.10 The applicant has provided a section 32 evaluation report in Annexure D 

to the primary application document. Staff consider that the evaluation 
report addresses the relevant tests under section 32 of the RMA. The 
applicant has undertaken an analysis of the different options available to 

it in pursuing a PPC request.   

5.11 Having reviewed the section 32 evaluation report, staff consider that it 

demonstrates that the PPC request is an appropriate RMA response and 
can achieve the purpose of the RMA. 

6. Discussion 

Commissioners  

6.1 If the Council decides to adopt the PPC it is proposed that it be processed 

alongside the Council’s Housing Plan Change (PC 29) due for notification 
in July 2023. This will fit in with the obligation to publicly notify within 

four months of adoption. This would allow the PPC to be considered by 
the same Panel of commissioners which the Council will appoint to hear 
PC 29.    

Views of those affected / consultation 

6.2 If the recommendation to adopt the request for notification is agreed by 

the Council, the content of the PPC will be subject to statutory 
consultative provisions of the RMA where the opportunity for public 

involvement is mandatory. There is a requirement to publicly notify the 
PPC and serve notice on all directly affected parties, who may then lodge 
submissions and be heard at a hearing. 

6.3 Given the limited nature of the PPC request, consultation by the applicant 
has been limited to Waka Kotahi and the Council’s Transport team. This 

is considered appropriate and proportionate. 

Local Government Act decision making principles 

6.4 The Council is required to apply the decision-making principles in Part 6 

of the Local Government Act 2002 (LGA02) to every decision made by it, 
unless they are inconsistent with specific requirements in the relevant 

Act under which it is making a decision (in this case, the RMA).   

6.5 Section 79(2)(c) of the LGA02 requires that when Council is making a 

judgement about how to achieve compliance with sections 77 and 78 of 
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the LGA02, it must have regard to the nature and circumstances in which 

a decision is taken. Section 79(3) provides that: 

The nature and circumstances of a decision referred to in 

subsection 2(c) include the extent to which the requirements for 
such decision-making are prescribed in or under any other 
enactment (for example, the Resource Management Act 1991).  

6.6 This clause 25 decision is a process decision only in the Council's 
capacity as regulator and the decision-making options are set out in 

clause 25 itself.  The significance of this process decision is low to 
medium under the Council’s Significance and Engagement Policy but the 
substantive decision on the PPC has the potential to impact on affected 

landowners.  The substantive decision will be subject to a public process 
prescribed by the RMA.  On that basis, staff recommend that consultation 

under the LGA02 on this process decision under the RMA is neither 
necessary nor appropriate. 

7. Options 

7.1 The available options for deciding how this PPC request is processed, and 
their respective advantages and disadvantages, are summarised below: 

 

Option 1: Adopt the PPC 

Advantages 
• Council controls what is notified and its scope 

and the process. 

• Council would manage the process for 

engaging with the community. 

• Can be linked in to progress alongside PC 29. 

Risks and 

Disadvantages 

• Council has to take the position that it supports 

the plan change at a policy level as it adopts it 
as “if it were its own”. 

• Council bears the cost and potential legal 

challenges. 

Option 2: Accept the PPC 

Advantages 
• The applicant bears the cost of the complete 

plan change process (including costs for 
hearings, experts and costs associated with 

the resolution of any appeals). 

Risks and 
Disadvantages 

• Would require additional processing effort and 

divert Council staff away from other work. 

• This is not the option sought by the applicant. 

Option 3: Reject the PPC 
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Advantages 
• Limited impact on Council resources and 

capacity to process the PPC. 

Risks and 

Disadvantages • The decision could be challenged through the 

Courts and Council would be vulnerable if it 
rejected the PPC on unreasonable grounds 
that are not in the accordance with the 

criteria in the RMA.  

• This is not the option sought by the 

applicant, and they may choose to appeal. 

Option 4: Convert the PPC to a resource consent 

Advantages 
• Not applicable 

Risks and 

Disadvantages • This is not the most appropriate vehicle to 

achieve the outcome sought by the applicant. 

• This is not the option sought by the 

applicant, and they may choose to appeal. 

• The decision could be challenged through the 

Courts. 
 

8. Recommendation  

8.1 In respect of the five grounds on which a request can be rejected, as set 
out in paragraph 4.3, neither (2) or (5) apply (relating to the substance 

of the request being previously considered within the last two years or 
the NRMP being operative less than two years). In terms of the other 
three grounds: 

8.1.1 The request is frivolous or vexatious. In this case, the request is 
not frivolous. The applicant provided supporting technical 

information and the PPC has a resource management purpose. 
The request is not vexatious. The applicant is not acting in bad 
faith by lodging a PPC request. 

8.1.2 The request is not in accordance with sound resource 
management practice. The assessment of the request (as 

required at this stage of the PPC process) does not indicate that 
the PPC is not in accordance with sound resource management 
practice. In fact, it seeks to remove an anomaly that is in the 

NRMP and which is anticompetitive for no sound reason. The 
substance of the PPC will be able to be evaluated through a 

subsequent process taking the purpose and principles of the 
RMA into account. On balance, the PPC request is in accordance 
with sound resource management practice for the purposes of 

consideration under Clause 25(4)(c), Schedule 1. 
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8.1.3 The request would not make the Plan inconsistent with Part 5 of 

the RMA. Part 5 of the RMA sets out the role and purpose of 
planning documents created under the RMA, including that they 

must assist a local authority to give effect to the sustainable 
management purpose of the RMA. District plan provisions must 
give effect to the regional policy statement and higher order 

RMA documents (such as the National Planning Standards), and 
not be inconsistent with any regional plan. The relevant sections 

in Part 5 are determined by the nature of the PPC. The PPC only 
proposes to amend district plan provisions. 

8.2 In respect to substance of the PPC, staff consider that the applicant has 

provided sufficient information to allow the matter to progress to this 
point. The content and effect of plan changes sought can be addressed at 

a later stage, if the request progresses, and are not sufficient to warrant 
the request being rejected.  

8.3 For these reasons, staff recommend that there are no grounds under the 
RMA to reject the PPC. 

8.4 Staff consider that converting the request to a resource consent is not 

appropriate and would not achieve what the applicant seeks by way of 
amending the NRMP. Further, the applicant would not support this 

approach and indeed it provides no benefit to either the applicant or 
community. 

8.5 In respect of whether the Council should consider adoption or accepting 

the PPC, the applicant has requested that the PPC be adopted and not 
accepted. This is the recommendation of staff as well. The advantages of 

adopting the plan change rather than accepting it are that it can be 
merged in alongside of PC 29, it is correcting an historical anomaly, and 
avoids any extra effort associated with accepting the PPC, even though 

the applicant would meet all reasonable costs. Adopting the PPC request 
does not pre-empt the final outcome of the PPC through the formal 

Schedule 1 RMA process and the decision of the Hearings Panel.  
Adopting the PPC means it will follow the Schedule 1 RMA process, 
including public notification, submissions and further submissions and a 

hearing and recommended decision by commissioners. The 
recommendation then comes back to Council for a decision. 

9. Conclusion 

9.1 GP Investment Limited has applied to the Council for a PPC request to 

change the NRMP and seek that it be adopted by the Council for 
processing under clause 25 of Schedule 1 of the RMA. 

9.2 Of the four options available to the Council under Clause 25 of Schedule 

1 of the RMA, it is recommended that there are no grounds for rejecting 
the request or converting it to a resource consent and that PPC request 

be adopted for processing for the reasons outlined in this report. 
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10. Next Steps 

10.1 If the Council adopts the PPC request, staff will prepare it for public 
notification and complete associated documentation, and publicly notify 

alongside Plan Change 29 due in July.  

 

 

Author:   Dennis Bush-King, Group Manager Environmental 
Management 

Attachments 

Attachment 1: 539570224-14293 - GP Investments - Nelson Junction - NRMP 

PPC Request    
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Important considerations for decision making 

Fit with Purpose of Local Government 

The Council has duties and obligations under the Resource Management 
Act 1991 to make decisions on private plan change applications. The 

decision recommended in this report fits with the purpose of the Local 
Government Act as it will enable the community to be consulted on this 

plan change, which will allow the Council to make decisions on behalf of 
the community to promote its social, environmental, economic and 

cultural well-being. 

Consistency with Community Outcomes and Council Policy 

The relevant community outcome is: 

“Our urban and rural environments are people-friendly, well planned and 
sustainably managed.  Nelson is a well-planned district with a carefully 
managed urban intensification and a clear urban/rural boundary.”    

 

Enabling the matter to proceed through the RMA process is not 

inconsistent with this outcome.  

Consistent with Council meeting relevant Government legislation including 
the RMA and LGA02.   

Risk 

The decision to accept, adopt, reject or convert the Private Plan Change 
request involves a risk of potential judicial review of the decision by any 
interested party and appeal by the PPC applicant.  Other risks associated 

with the environment, culture and heritage, and health & safety will be 
assessed in the substantive decision in the Plan Change, if accepted or 

adopted. 

Financial impact 

If the PPC is adopted the costs associated with processing the Plan Change 
are borne by the Council but if processed alongside Plan Change 29 any 
costs will be easily absorbed and process efficiencies may mean a lower 

cost over both processes. 

Degree of significance and level of engagement 

This decision is of low- medium significance according to Council’s 
Significance and Engagement Policy because: 

• it does not involve the sale of a strategic asset;  

• does not impact on levels of service or the way services are delivered 
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• does not impact on council’s debt or the level or rates it charges 

• the impact on the community from this decision is minimal. It is the 
substantive decision on the Plan Change that will consider the effects 
of the change on the environment, including communities 

• While the substantive issues in the Plan Change may generate some 
interest, the decision to adopt still enables the community to make 

submissions under Schedule 1 of the RMA. 

The decision to accept, adopt, reject or convert can be considered 
irreversible, except by way of judicial review.  

Schedule 1 of the RMA requires the substantive content of the Plan 
Change to be consulted on, including receiving and hearing submissions 
from the public. 

Climate Impact 

 The decision to accept, adopt, reject or convert the Private Plan Change 

request does not have a specific climate impact. Any considerations of 
climate change impacts will be considered as part of the RMA Schedule 1 
process. 

Inclusion of Māori in the decision making process 

No engagement with Māori has been undertaken in preparing this report. 

Delegations 

This is a decision for the Council under the Resource Management Act. 
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