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Decision 

Resolved  

That the Council 

1. Receives the report Plan Change 31 - Hearing Panel
recommendations (R28214) and its attachment (539570224-18492);
and

2. Accepts the recommendation of the Hearing Panel and, pursuant to
Clause 29(4) of the First Schedule of the Resource Management Act
1991, approves Plan Change 31 for the reasons given in the Hearing
Panel’s report and recommendation in Attachment 1 (539570224-
18492); and

3. Approves for public notification the Council’s decision on Plan Change
31 in accordance with Clause 11 of the First Schedule of the of the
Resource Management Act 1991; and

4. Approves the operative date for Plan Change 31 as 23 February 2024
if there are no appeals; and

5. Agrees that that Report (R28214), Attachment (539570224-18492)
and the decision be made publicly available following notice of the
decision to all parties.
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Council 

14 December 2023 

 

Report Title: Plan Change 31 - Hearing Panel recommendations 

Report Author: Dennis Bush-King - Manager Environmental 

Management 

Report Authoriser: Mandy Bishop - Group Manager Environmental 
Management 

Report Number: R28214 
 

 

1. Purpose of Report 

1.1 To present the Hearing Panel’s report and recommendation 

(1982984479-6909) on Plan Change 31 (PC31) and seek a decision from 
Council on that recommendation. 

2. Summary 

2.1 The Hearing Panel conducted a hearing on 4 December 2023 and has 
recommended that PC31 be approved without any change. The 

recommendation is accompanied by a report that sets out the reasons 
for its recommendation (1982984479-6909). 

It is recommended that the Council accepts the Hearing Panel’s 
recommendation and approves PC31 for the reasons provided in the 
Hearing Panel’s report. If approved, Council would then proceed to 

publicly notify the decision. Appeals to the decision can subsequently be 
lodged with the Environment Court if any party remains dissatisfied. 

3. Recommendation 

That the Council 

1. Receives the report Plan Change 31 - Hearing Panel 
recommendations (R28214) and its attachment 
(539570224-18492); and 

2. Accepts the recommendation of the Hearing Panel and, 
pursuant to Clause 29(4) of the First Schedule of the 

Resource Management Act 1991, approves Plan Change 
31 for the reasons given in the Hearing Panel’s report 
and recommendation in Attachment 1 (539570224-

18492); and 

RELE
ASED FROM C

ONFID
ENTAIL 

ON 23
 JA

NUARY 20
24

1982984479-7088



CONFIDENTIAL 

Item 6: Plan Change 31 - Hearing Panel recommendations 

 2 R28214 

3. Approves for public notification the Council’s decision 

on Plan Change 31 in accordance with Clause 11 of the 
First Schedule of the of the Resource Management Act 

1991; and 

4. Approves the operative date for Plan Change 31 as 23 
February 2024 if there are no appeals; and 

5. Agrees that that Report (R28214), Attachment 
(539570224-18492) and the decision be made publicly 

available following notice of the decision to all parties. 

 
 

4. Exclusion of the Public 

4.1 This report has been placed in the confidential part of the agenda in 

accordance with section 48(1)(a) and section 7 of the Local Government 
Official Information and Meetings Act 1987. The reason for withholding 

information in this report under this Act is to: 

Section 48(1)(d) That the exclusion of the public from the whole or the 
relevant part of the proceedings of the meeting is necessary to enable 

the local authority to deliberate in private on its decision or 
recommendation in any proceedings to which this paragraph applies. 

Section 48(2)  
Paragraph (d) of subsection (1) applies to - 
(a) Any proceedings before a local authority where -  

 (i) A right of appeal lies to any Court or tribunal against the final 
decision of the local authority in those proceedings; or 

 (ii) The local authority is required, by any enactment, to make a 
recommendation in respect of the matter that is the subject of those 

proceedings; and 
c) Any proceedings of a local authority in relation to any application or 
objection under the Marine Farming Act 1971. 

5. Background 

5.1 Plan Change 31 proposes to amend the Nelson Resource Management 

Plan in Schedule N to include supermarkets in the list of controlled 
activities rather than its current status as a non-complying activity.  

5.2 Council at its meeting on 3 May 2023 established a mixed, three-person 

hearings panel comprising an independent chair (Greg Hill), Deputy 
Mayor O’Neill-Stephens and Councillor Brand to hear and recommend on 

submissions received in relation to Plan Changes 31. Public notification 
opened on 11 August 2023 and closed 19 September 2023. Six 

submissions were received, and three further submissions were received 
by 13 October. 
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5.3 A hearing was held on 4 December 2023. 

6. Discussion 

6.1 Council retains the power and duty to make the final decision on PC31. 

However, as the Council has not heard and considered all the evidence 
and submissions, it is not in a position where it can re-evaluate those 

and substitute its own conclusions. Effectively, this means the decision-
making options available to the Council on PC31 are limited to either: 

6.1.1 Accepting the Hearing Panel's recommendation in its entirety and 

approving PC31 in the form proposed by the Hearing Panel – this 
results in a decision to approve PC31 in accordance with Clause 

29(4) of the First Schedule; or 

6.1.2 Rejecting the Hearing Panel's recommendation in its entirety and 
declining PC31, but only where the Council has a good reason for 

doing so – this results in no decision on PC31, leaving open the 
prospect that Council will have to rehear the matter unless it 

withdraws PC31. 

6.2 It is recommended that the Council accepts the Hearing Panel’s 
recommendation and approves PC31 for the reasons provided in the 

Hearing Panel’s report. If approved, Council would then proceed to 
publicly notify the decision. Appeals to the decision can subsequently be 

lodged with the Environment Court if any party remains dissatisfied. 

6.3 Even though Deputy Mayor O’Neil-Stevens and Cr Brand sat on the first 
instance hearing, which was a meeting under Part VII the Local 

Government Official Information and Meetings Act, they are not debarred 
from being involved in this Council decision. A Hearing Panel operates in 

the same way as any subcommittee or committee reporting to Council. 

7. Options 

 

Option 1: Accept the recommendation of the Hearing Panel to 

approve Plan Change 31.  

Advantages 
• There would be very low risk of challenge in 

respect of natural justice and fair process.   

• There is no need for a rehearing of submissions 

by the Council. 

Risks and 

Disadvantages 
• Those who opposed PC31 may not be 

convinced of the reasons for approving PC31 
and could appeal to the Environment Court (as 
is the case with any decision on a plan 

change). 

Option 2: Reject the recommendation of the Hearing Panel to 

approve Plan Change 31. 
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Advantages 
• Nil. 

Risks and 
Disadvantages 

• The Council could receive negative feedback 

from those who supported PC31. 

• The Council would need to rehear the 

submissions. This would impose additional 
costs and time delays on all parties. 

• The decision could be challenged by the 

original applicant through judicial review in the 
absence of substantive reasons.   

• The outcome of a successful challenge through 

the Courts would be damaging to Council in 
terms of its reputation as a sound decision 

maker. 
 

8. Next Steps 

8.1 Should Council accept the recommendations of the Hearing Panel, this 
decision, and the date the plan change is to be operative, assuming 
there are no appeals, is to be made public. 

8.2 Any party to the proceedings can appeal the decision if disatisfied. 
 

Attachments 

Attachment 1: 539570224-18492 - Plan Change 31 hearing recommendations    
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Important considerations for decision making 

Fit with Purpose of Local Government 

The Council has duties and obligations under the Resource Management 
Act 1991 (RMA) to make decisions on Plan Changes. The decision 

recommended in this report fits with the purpose of the Local Government 
Act as it has enabled the community to be consulted on the plan change 

and allowed the Council to make decisions on behalf of the community to 
promote its social, environmental, economic, and cultural well-being. 

Consistency with Community Outcomes and Council Policy 

Our urban and rural environments are people-friendly, well planned and 
sustainably managed.  Nelson is a well-planned district with a carefully 

managed urban intensification and a clear urban/rural boundary.  …We 
work with our partners to support the development of a range of 

affordable, healthy and energy-efficient housing in our residential areas. 
Good urban design and thoughtful planning create safe, accessible public 
spaces for people of all ages, abilities and interests.   

Enabling the matter to proceed through the RMA process meets this 
outcome.  Consistent with Council meeting relevant Government 

legislation including the RMA and LGA. 

Risk 

The decision to approve the Plan Change involves a risk of appeal to the 
Environment Court by any submitter. If the Council rejects the Hearing 

Panel decision, there is a risk of judicial review.  

Financial impact 

Costs associated with legal appeals and any judicial review are borne by 
Council. Until and if such appeals are lodged a cost estimate cannot be 
provided. In terms of judicial review, if an applicant is successful against 

Council, Council may be subject to a costs award against it.   

Infrastructure costs associated with developing the site will sit with the 
developer, or where there is a wider community benefit, costs may be 
apportioned through the Long Term Planning process; or Developer 

Agreements. 

Degree of significance and level of engagement 

This decision is of low significance according to Council’s Significance and 
Engagement Policy because:  

• it does not involve the sale of a strategic asset 

• does not impact on levels of service or the way services are delivered  
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• does not impact on council’s debt or the level or rates it charges  

• the impact on the community from this decision is minimal. It is the 
decision on the Plan Change that considered the effects of the 
development on the environment, including communities.  

•  while the substantive issues in the Plan Change are expected to 
generate a wider public interest, the decision to accept the Hearing Panel 

recommendation is governed by the RMA and if parties are dissatisfied, 
they can appeal to the Environment Court if they have standing. The 

decision to approve can be considered reversible by way of appeal to the 
Environment Court.   

Schedule 1 of the RMA required the substantive content of the Plan 
Change to be consulted on, including receiving and hearing submissions 

from the public. It also dictates the process following the hearing and, on 
that basis, officers recommend that consultation under the LGA on this 
decision under the RMA is neither necessary nor appropriate. 

Climate Impact 

 The decision to approve the Plan Change does not have a specific 
climate impact. Considerations of climate change impacts will be 

considered as part of the Resource Consent Process.  

Inclusion of Māori in the decision making process 

No engagement with Māori has been undertaken in preparing this report. 
The submission process enabled engagement with iwi to occur. 

Legal context  

• Council has power to make this decision under Schedule 1, Clause 29 (4) 

of the Resource Management Act, 1991. After considering a plan or 

change, undertaking a further evaluation of the plan or change in 
accordance with section 32AA, and having particular regard to that 

evaluation, the local authority (a) may decline, approve, or approve with 
modifications the plan or change; and (b) must give reasons for its 
decision. 

• In addition to those persons covered by clause 11, the local authority 

shall serve a copy of its decision on the person who made the request 

under clause 21.  

• Any person who made submissions on the plan or change, may appeal 

the decision of the local authority to the Environment Court. 

Delegations 

The Council has the authority to accept the Hearing Panel's 
recommendation in its entirety and approve Plan Change 31. 
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